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A.
INTERNAL MANAGEMENT AND REGULATION
1.
Formation
An L.L.C. is formed by filing (Articles of Organization( with the Secretary of State.  This is a document which is analogous to the certificate of limited partnership used in the formation of a limited partnership or the Articles of Incorporation used to form a corporation.

2.
Articles of Organization.  R.S.Mo. (347.037 provides that an LLC is formed when Articles of Organization are filed with the Secretary of State or on a later date set forth in the Articles of Organization, not to exceed ninety days from the filing date.
a)
Contents of Articles of Organization.  R.S.Mo. (347.039 provides that the following items are to be included in the Articles of Organization: 

i.
The name of the L.L.C.;

ii.
The purpose or purposes for which the L.L.C. is organized;

iii.
The address, including street and number, of the registered office and the name of the registered agent;

iv.
A statement as to whether management is vested in one or more Managers or in Members;

v.
The events by which the L.L.C. is dissolved or its duration which may be perpetual; and

vi.
The name and residence or business address of each organizer.

Note: The name must include the words, (Limited Company,( (Limited Liability Company,( or the designation (L.C.,( (L.L.C.,( (LC( or (LLC(  R.S.Mo. (347.020.
b)
Other Provisions to be Considered.  In addition to the provisions that are required to be included in the Articles of Organization, other provisions should be considered.  R.S.Mo. (347.039.2 provides that the Articles of Organization may set forth other provisions, not inconsistent with law or (347.010 to (347.187 and which are in the Operating Agreement of the company.  These other provisions may include:
i.
Continuation of company existence upon occurrence of an event of withdrawal;
ii.
Additional capital contributions of Members;
iii.
Changes in Articles of Organization;
iv.
Effectiveness of filing;
v.
Status for purposes of taxation;
vi.
Provision for admission of additional Members;
vii.
Designation of principal place of business;
viii.
Whether the company is a single Member LLC;
ix.
Provisions regarding indemnification of Manager or Members.

3.
Amendment of Articles of Organization.  R.S.Mo. (347.041 provides for the amendment of Articles of Organization and identifies the events, the occurrence of which will require that the company(s Articles of Organization be amended.  These events are:
i.
To reflect that management of the LLC is then vested in one or more Managers, in the case in which management had not been previously so vested;
ii.
To reflect that management of the LLC is no longer vested in one or more Managers, in the case where management had been previously so vested;
iii.
To reflect a change in the name of the LLC; or 
iv.
To reflect a change in the time set forth for dissolution.
a)
Contents of Articles of Amendment.  An LLC(s Articles of Organization is amended by filing the amendment with the Secretary of State(s office.  The amendment shall set forth:
i.
The name of the LLC;
ii.
The date the Articles of Amendment are filed, and, if they provide that they do not become effective until after a specified date, the effective date which may not exceed ninety days from filing;
iii.
If the amendment is required to be filed as a result of the occurrence of any event as specified in (347.041.2(2), the nature of the event and the date on which it occurred or is to occur;
iv.
The amendment to the Articles of Organization; and
v.
A statement that the amendment is authorized under the Operating Agreement or is otherwise required to be filed.

4.
Operating Agreement.  R.S.Mo. (347.081 provides that an L.L.C. organized under the laws of the State of Missouri (shall adopt( an operating agreement.  The Missouri L.L.C. statutes provide various default provisions that will apply to the L.L.C. unless those have been changed or (overridden( by the provisions of the operating agreement.  In many respects, the operating agreement is similar to a partnership agreement for a partnership or the combination of the by-laws, and a shareholder agreement utilized in connection with the organization and operation of a corporation.

In the operating agreement, the L.L.C. will specify provisions relating to the conduct of its business, the form of management and the authority of its managers and members and may also include:

a)
Whether management of the L.L.C. is vested in its members, or managers, and may designate a Board of Managers structure.  In each instance, it will set out the powers and authorities that are granted to each of those individuals, or the Board.

b)
Provide for multiple classes of ownership with various ownership rights, and preferences.

c)
Provisions regarding the division of authority and voting rights among different classes or groups of members.

d)
Provisions regarding the necessity for meetings, the authority to act by consent without meetings, or the authority to act with the requisite vote of approval without meetings.

e)
Restrictions on the transfer of membership interests or various rights of first refusal or other put-and-call rights.

f)
Allocation of income and loss among the members.

g)
Provisions with respect to distributions, both operating, and in liquidation.

5.
Dissolution.  A Missouri LLC, like a corporation, may provide for perpetual existence in its Articles.  R.S.Mo. (347.039.  Missouri LLC(s cannot prohibit withdrawal of a Member, but such withdrawal will not terminate the existence of the LLC unless the Articles or the Operating Agreement so provide.  R.S.Mo. (347.121.  The Articles or Operating Agreement may also provide that any Member who withdraws in contravention of the Operating Agreement will be liable for damages to the LLC as provided in R.S.Mo. (347.121.

R.S.Mo. (347.137 through (347.149 provide for and regulate the dissolution and winding up of the business of the company.  A domestic limited liability company may be dissolved upon the occurrence of any of the following:

a)
Upon the happening of the events specified in the Operating Agreement or in the Articles of Organization;

b)
Upon the written consent of all Members;

c)
Except as otherwise provided in the Operating Agreement, an event of withdrawal of a Member, if a majority, by number, of the remaining Members agree within ninety days after the occurrence of the event of withdrawal to dissolve the limited liability company;

d)
An event of withdrawal with respect to the sole remaining member;

e)
Entry of a decree of dissolution under (347.143; or

f)
When the limited liability company is not the surviving entity in a merger or consolidation.

Other issues relating to the continuation of a limited liability company or the possible involuntary dissolution include:

a)
Death of the sole Member of a single Member entity or the remaining Member.

R.S.Mo. (347.137(4) provides that a domestic limited liability company shall be dissolved upon an event of withdrawal with respect to the sole remaining member.  This is something which is treated differently in other states.  (18-801(4) of the Delaware Limited Liability Company Act provides that an L.L.C. is dissolved and its affairs are wound-up if at any time there are no members, provided that the L.L.C. is not dissolved and is not required to be wound-up if unless otherwise provided in the limited liability company agreement, within ninety days or such other  period as may be provided in the operating agreement, the personal representative of the last remaining member agrees to continue the company and to the admission of the personal representative, as a member, or a member is admitted to the company in the manner provided in the operating agreement within ninety days or such other  period as may be provided in the operating agreement.

b)
Failure to maintain a designated registered agent with the State of Missouri.

c)
By decree of court for wrongful acts as provided in R.S.Mo. (347.143.

A. POWERS AND DUTIES OF MEMBERS

1.
Management.

Because a limited liability company may be manager managed, or member managed, the rights, duties and obligations of members can vary greatly.  (347.065 provides in general for the authority of managers and provides that every member is an agent of a limited liability company much in the same manner that a general partner is the agent for a partnership, if the limited liability company is member-managed.  However, if the articles of organization provide that the limited liability company is manager-managed, then no member, in its capacity as member is an agent of the company, but every manager is an agent of the company with either actual, or at least implied authority.  R.S.Mo. (347.065.

There is no list of duties owed by managers, where manager-managed, or by members, where member-managed, to the L.L.C. or to other parties other than that which should arise under general agency principles where the agency relationship is established.

(347.088(1) provides: 

( 1. Except as otherwise provided in the operating agreement an authorized person shall discharge his or her duty under sections 347.010 to 347.187 and the operating agreement in good faith, with the care a corporate officer of like position would exercise under similar circumstances, in the manner a reasonable person would believe to be in the best interest of the limited liability company, and shall not be liable for any such action so taken or any failure to take such action, if he or she performs such duties in compliance with this subsection. 

2. To the extent that, at law or equity, a member or manager or other person has duties, including fiduciary duties, and liabilities relating to those duties to the limited liability company or to another member, manager, or other person that is party to or otherwise bound by an operating agreement: 

(1) Any such member, manager, or other person acting under the operating agreement shall not be liable to the limited liability company or to any such other member, manager, or other person for the member's, manager's, or other person's good faith reliance on the provisions of the operating agreement; and 

(2) The member's, manager's or other person's duties and liabilities may be expanded or restricted by provision in the operating agreement. 

3. Except as otherwise provided in the operating agreement, every member or manager, if any, shall account to the limited liability company and hold as trustee for it any profit or benefit derived by such person without the informed consent of more than one-half by number of disinterested managers or members from any transaction connected with the conduct of the business and affairs or the winding up of the limited liability company, or from any personal use by such person of the property of the limited liability company, including confidential or proprietary information of the limited liability company or other matters entrusted to him as a result of his status as manager or member. 

4. Except as provided in subsection 2 of this section or the operating agreement, one who is a member of a limited liability company in which management is vested in one or more managers and who is not a manager shall have no duties to the limited liability company or to the other members solely by reason of acting in his capacity as a member.(
and (347.090 provides that an authorized person has a right to rely on third parties in making business decisions.  This section provides:

(1. Unless he has knowledge concerning the matter in question that makes such reliance unwarranted, in discharging his duties under the operating agreement, an authorized person is entitled to rely on information, opinions, reports or statements, including financial statements and other financial data, if prepared or presented by: (1) One or more employees of the limited liability company whom such authorized person reasonably believes to be reliable and competent in the matters presented; (2) Legal counsel, accountants, or other persons as to matters such authorized person reasonably believes are within such person's professional or expert competence; or (3) A committee of managers or members of which he is not a constituent, if such authorized person reasonably believes that the committee merits confidence.

2. An authorized person is not liable for any action taken with respect to his duties under the operating agreement, or any failure to take such action, if he performs such duties in compliance with this section.(
2.
Designation of Managers.  In a manager managed L.L.C., the managers are usually designated in the operating agreement.  It may be advisable, however, to designate an initial manager in the Articles of Organization.  This sometimes facilitates initial company actions including the opening of a company bank account.  Managers are not required to be members unless that requirement is set forth in the operating agreement.
3.
Authorized Person.  The (authorized person( is the person who has the power, right or duty to act for the L.L.C.  R.S.Mo. (347.015(2) defines authorized person as the manager if the L.L.C. is manager-managed or a member if the management of the L.L.C. is vested in the members.  An authorized person is the manager if the L.L.C. is manager managed, or a member if the management of the L.L.C. is vested in the members.
4.
Transferability of Interests.  There are no restrictions in Chapter 351 regarding the transferability of shares of stock in a corporation and in fact free transferability of interest is understood to be one of the rights of a shareholder that exists unless that right is limited or restricted by a shareholder agreement.  With respect to an L.L.C., however, the transfer of an L.L.C. interest does not automatically transfer all rights of the member in the L.L.C. membership interest which is owned.  Rather, under (347.115, the transferee has the rights of an assignee to enjoy the economic benefits of ownership interests formerly owned by the transferor but the transferee is not entitled to participate in the management of the affairs of the L.L.C. or to become or exercise any rights as a member of the L.L.C. unless such transferee is admitted as a member.  Admission requires unanimous consent of all of the members unless otherwise provided for in the operating agreement.  R.S.Mo. (347.113.

B. RECORDS, RETURNS AND REPORTS

1.
Inspection of Records, (347.091.2.  Any records required to be kept may be inspected and copied by a member at his expense, during reasonable hours.  The members are entitled to obtain true and full information regarding the business and financial condition of the L.L.C. and have an accounting of the affairs of the L.L.C.
2.
State Filings.  There are no yearly filings required by the state of Missouri.  Unlike corporations, a limited liability company is not required to file franchise tax returns or annual reports.  Filings with the Secretary of State may be required in states other than Missouri.
3.
Tax Returns.  The L.L.C. is required to file annual income tax returns with the Internal Revenue Service and with the states where the L.L.C. does business.  If the L.L.C. is taxed as a partnership, the federal tax return required is a Form 1065.  If the L.L.C. is taxed as corporation, the federal tax return required is Form 1120 (or an 1120S if the L.L.C. elects to be taxed as an S corporation.)
4.
Required Records in Missouri.  R.S.Mo. (347.091 requires that a limited liability company keep at its principal place of business the following records:

a)
A current and past listing of all members and managers including their names and addresses, in alphabetical order,
b)
A copy of the Articles of Organization and all amendments, together with executed copies of any powers of attorney pursuant to which any Articles have been executed,
c)
Copies of tax returns for the three most recent years,
d)
Copies of all Operating Agreements and amendments,
e)
Copies of any financial statements for the three most recent years,
f)
The amount of cash and statement of agreed value of property and service contributions of each member and any agreements to contribute assets to the L.L.C.,
g)
Information that would enable a member to determine the relative voting rights of the members,
h)
Events that would cause the dissolution of the L.L.C.,
i)
Copies of any written consents by the members to the admission of any person as a member,
j)
Copies of any written consents by the members allowing the L.L.C. to continue after a member has withdrawn, and
k)
Copies of any other items to be kept pursuant to the Operating Agreement.
C. THE OPERATING AGREEMENT

1.
Attached are two forms of operating agreement, one for a single member L.L.C. and one for a multiple member L.L.C. which is manager managed.

E.
SECURITIES LAW ISSUED RELATED TO ISSUANCE OR TRANSFER OF MEMBERSHIP INTERESTS IN LLCs.
1.
Federal Securities Laws – The Federal Securities laws do not expressly include L.L.C. interests as securities and therefore the interests must be analyzed in the “catch-all” provision category of “investment contract”.  See generally Monaghan, “An Uncommon State of Confusion: the Common Enterprise Element of Investment Contract Analysis”. 63 Fordham L. Rev 2135 (1995). The principal case in determining what constitutes an investment contract is SEC v. W.J. Howey Co. (328 U.S. 293 (1946).  The Howey court listed the following factors that must be present for an investment contract: (1) an investment, (2) in a common enterprise, and (3) an expectation of profits, (4) to come solely from the efforts of others.

The most important element is the fourth element.  While very few cases have applied the Howey test to L.L.C. interests, in a member managed L.L.C the fact that the members have a say in the management of the entity by its nature would imply that it would not be subject to the securities laws.  On the other hand, in a manager managed L.L.C., the opposite argument could be made making it much more likely to be considered a security. See Nelson v. Stahl, 173 F. Supp.2d 153 (S.D. N.Y. 2001), Great Lakes Chemical Corporation v. Pharmacia Corporation, 788 A.2d 544 (Del. Ch. 2001), and Ak’s Daks Communications, Inc. v. Maryland Securities Division, 771 A.2d 487 (Md. App. 2001).
Missouri State Security Laws – 
1.
Missouri defines a Security as: 

“Stocks and bonds, limited partnerships in real estate, oil and gas offerings, investment contracts, or an investment in a common enterprise with an expectation of profit to be derived from the significant managerial efforts of others are securities. Almost any sort of profit-making venture that depends on the efforts of the seller to realize a profit could be a security and may need to be registered with the division, exempt from such registration, or a security that is a federal covered security”. See Section : 409.1-102(28) for a full definition.
2.
If an interest is deemed to be a security Section 409.3-301 provides for registration and states:
“It is unlawful for a person to offer or sell a security in this state unless: 

(1) The security is a federal covered security; 

(2) The security, transaction, or offer is exempted from registration under sections 409.2-201 to 409.2-203; or 

(3) The security is registered under this act”. 

1. In State v. Dumke, 901 S.W.2d 100 (Mo.App.W.D. 1995)  held that “"willful," as specifically applied to Chapter 409, means only that the act in question is intentional. To sustain a conviction under the statute, it is not necessary to find that the accused realized his conduct was in violation of registration requirements.”
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